L

42 b e T R

s i s

rya it

Toxic waste and hazardous producté:

Unfair legacy for Africa’s environment (2)

Dr Lanre Fagbohun, associate professor, Faculty of Law, Lagos State University (LASU), Ojo, examines the imperatives
for the control of trans-boundry movement of hazardous wastes and substances in Africa, He undertakes a critical
appraisal of the Basel and Bamako Conventions which are the international instruments on the control of this monster.
| a i deseribed the parties and other stales that The Convention includes as partof its defi- s a major departure from the provisions of

are members of OECD, the European Com-  nition of hazardous wastes "iazardous sub- the Basel Convention where the partics must
COM!JKEHENSWE a9 the Basgel Con- mission &itg] and Livchtensteln and incor-  stances which have been i’:a:mud; cancelled  fiest aceepk the jurisdiction of the 1C] or the

vention provisions yould appear to ated description as an integeal part  or refused registration by government regu- — arbitration organ before suielt bodles can fne
be, it has been criticized as tnlikely E?Imc au'rmnclmen'ﬁl The umundrrﬁ:nt Wi latory acﬁmrff?)r vcrhmtnr'iljsr‘:uilhdmwnfmm tervene, o

to achieve ils objective of cm-immnenw!ﬁ nduplcdoni?ndﬁeplumber, 1995, Asof now,  Tegistration in the country of manufacture, Relevantgeneral pdn:ip!ew[[numntiunﬂl
sound hazardous waste management and ~ the 62 nations required to ratify the Basel for human health or environmental reason”,  environmental low . .
disposal because it fails to address the le&ai Ban for it to enter (nto force havé so ratified.  The Convention defines environmentally  General principles of international eqviron-
a litical deficiencies in the develop "5, There is however a controvetsy over how  sound management of hazardous wastes 25 mental law are an indepenclent source of law,
countries, Take the reporting, consent and  amendments enter into force under the Con-  “taking all practicable steps to ensure thal #s general proposition underlying the.vari-
tracking provisions of the Convention, it vention and this is what is holding its glo-  hazardous wastes are managed in a manner  ous rules Taw which express the essential
presumies that participating nations have an bal implementation. Nohwithstanding, the which will protect human health and the en-  qualities of juridical truth itself, the rich re-
eifective legal system, o functioning admin-  Ban has been implemented in the Buropean vironment against the adverse effects which itory of general principles assist in the reso-
lstrative struckitre and regulatory scheme,  Union Waste Shnﬁ)_menl RnFuh!Icm LEE‘-E?R‘I . may result from such wastes. This is similar  fution of cases where nelther trealy law nor
and a reasonably open political system  thus, making it rgally binding in all EU  to the provision of the Bascl Convention,  customary law provides an answer. As
based on the rule of law. Tﬁm arcelements  member states. Partles to the Bamako Convention are re- by Professor Cheril Basslouni; In the face of
{hat are absent in most developing countries.  The objective of the Basel Ban amendment  quired to impose sirict, unlimited liability i ing global interdependence, customary
Many of them do not have functioning ad: i3 to prohibit immedintclz;]cz orts from s well as joint and several liability on hai-  and conventional law are not abways adequate
minfstrative structures capable of sound  countries listed in Annex VI [_Barlit.»s and  ardous wastes generators. This is in contrast o respond to major contemporary {ssues such
pol:lzpmakin%eur sophisticated regulation of  other States, which are members of OECD, ~ with the usual ap roach of most interna- a5 human rights, the environment, economic
5eTioNs e stich as hazardous waste  EC, Liechtenstein] to all other countries of  Honal treaties which either impose an abli-  development and international criminality,

d:s_lﬁsa - hazardous wastes intended. for final dis- tion of due diligence or a standard of neg- Thereupan; he contends that general principles

Basel Convention mﬁgzes thisde- . posal, and to prohibit transhoundary moves {element of fault) as opposed tostrick - may take up the slack, indeed that they mp{

ficlency, but it merely urges the developing  ments from Annex VII to non-Aninex VI  liability (notion of ﬁuﬂ clafif) for thepre-  bedome the most mﬂlm&ﬂd influentia
w 5 dicade.

countries to establish am fate regulatory.  countries of hazardous wastes intended for  venton of hamn. rationale for - source of internationa e,
agencies, In the face o %eﬁ of coru :ﬁyding or reuse as end 1997, AnnexVIlis  tlon of steict ‘liahﬂi?’ is that the African  With respect to protection of human health
n and endemic poverty which has greatly ‘et in force, pending the entry into force  Courls are relieved of the obiigiauon to sot - and the environment from dangers posed bi'
disempowured a large majority of people in of the amendment. ctanidards of reasonable care, In the same hazardous washes and the promotion of envi-
less developed countries, the proper politi- vein, plaintiffs are relieved of the burden of ronmentally sound management of export and
cal and legal infrastructure that are the sine The realization hat African countriesdonot  proving the breach of these stindards. Joint  imporhed waste, a number of general princi les
qua non to establishment of appropriate  have the technelogical capability to dispose  and several lability as im alsp makes  have evolved over the years that can effec:
tory agencies are absent. of hazardous wastes coupled with the fact that it easler for the intiffs to have somebody tix-ezaupplmmt the provisions of such Con-
o be effective, tory agencles need  the induskrialized nations were all too will-  take responsibility for resultant liabilitics: ~ venfions as Basel and Bamako. Some of the
some measure of political autonomy so that  ing to clean up their environment by mov- Parties are enjoined to promote clean pro- applicable principles can be identified as fol-
they may utilize their expertise to formu-  -ing their toxic wastes and unsafe residues to  duction met In this tespect, incinera-  lows:
late and illlP]EE‘l.Eﬂl'PlJIiC os with minimal  the developing world were some of the fac- - tonis specifically excluded from the defini- Principle of iransboundary ham prevenHon
interrupHon from other branches of govern-  tors that gave impetus to the development of - tion of dmnlmoducﬁon methods, By Ar-  The core of this principle is that states have
ment, Such autonomy is not commonplace  the » Convention; Though a regional  ticle 4 (3) (1), Convention adopts the pre-  the responsibility to ensure that activities

in developing countries where regulatory  agreement it endeavors to redress the short-  cautiona afpmach to pallutior, Parties  within their jurisdiction or control do not
ings ve to p damage to the environment of other

agencies are frequently subject to ttical observed by the tion of Af- areltos revent the release into the  cause i

caprice. To maiqe mal tmbﬁm, :ﬁiunai rican 5nity{mU}:ar{ow mhl‘;nsm{.&m environment of substance which may cause shates or of areas beyond the limits of natonal
rocedtre rules on locus standi- are often  in the Basel Convention. harm to humans or the environment with-  jurisdiction,

aimed at preventing actip popularis, thereby The Convention which was adopted in  out waiting for scientific proof regarding  ~ FPolluter principle
diminishing any possibility of checks and Bamaks, Mali oo 30th ]’auua.%,glﬂt entered  such harm. They are mramd to cooperate The core of this pﬂuﬂ:ﬂe s that the genera-
balance on actions of government that are  into force on 10th March, 1999, The objec-  with each other in imp emnenting the pre- - tor of pollution or waste of the producer of

not protective of the rights of citizens. lives of the Convention are to’protect hu-  cautionary princiﬂ:. prodiscts which will become waste, take eco-
Furthermore, and as dentified by Wani, man health and the environment from dan-  Framework of Implementation and En-  nomic and environmental responsibility for
the law in mest developing countries is ei- %nrsﬁ:sed by hazardous wastes by reduc-  forcement tha wastes or prodics ir entire life
ther unpublished or poorly organized. oﬁ generation toa minimum in terms As is the case with Basel Convention, there  cycle and not o pass these onfo ax-
;‘}Fern:}f regulations. in: particiilar ate virtu- quantity and for hazard potential is a Secretariat to oversee the implementa-  payers and consurmers: As has been noted, it
v inaccessible to the public. Without ac- ulati Hon of the Convention. The Secretariat fa-  encompasses the requirement that the polluter
cess to the text of tions, it is 2 daunt-  Bamake Convention echoes aubstanﬁaildv cilitates the flow of information while en-  must pay the cost pollution abatement, cost
ing task to seek to nge agency action, - the language of the Basel Convention. Inad-  forcoment is the responsibility of individual of environmental rehabilitation, and damages
Agencies are provided a protective shield dition, and in a waﬁ' similar to the Basel Ban, ies and a Conference of Parties (COP).  for victims of &w{g}]uﬁm
that breeds arbitrariness, hampers policy  all Parties are gbliged to prohibit the im- A notable criticism of the Conventionin this  Righ

i t-to-Know (Environmental Democracy)
enforcernent, impedes institutional account- Elu:t of all hazardous waskes, for any reason, 7 1s that neither the Secretariat, nor the The core of this ‘ncipleisﬂmamndamm
ability, and encourages secrecy, which in to Africa from non-Contracting Parties. COP, nor individual Parties have the power  tal pre-requisite for the achievement of sus-
tum gmed corruption and abuse of author-  For the purpases of the Convention, the cat-  bo undertake indegmdmt inspections. tainable development is broad public (stake-
ity. Fiak ﬁuries P twastes listed in Annex [ to the In the event of disputes, the Convention:  holder) participation in decision-making, par-
Tt was in realization of some of the above mako Convention, waste posmaingl any  directs the parties to seek settlement through  ticularly those which potentially affect the
problems as perennially afl’e:ﬂngﬂmn ty  of the characteristics listed in Annex 1, 25 negkntiulinn. or any other peaceful means of - communitics in wehich thizy live dnd work. I
thale choice, Where this fails, the parties are  encompasses aceess o information relevan|

of developing countrics that the Basel Ban  well as any waste eonsidered 1o be hazard-
amendment came into being, ous by the domestle laws of either the state required bo submit their dispute to an Ad-  to environment and development and helc
of import, export, or transit-are considered  Hoc arbltration organ seb-u ﬁ the COPor by national authorities, I.Fld-llg informatios
{IC]). This on products and activities that have or an

in March 1994, 65 parties to the Basel Con- ~ hazardous wastes, to the International Court of fusti
vention led by the G - 77 Group of develop- : et - : e
counkries and China voted by consensus i Sl B
for a full ban on all exports of hazardous finitio!
wastes from the Organisation for Economic s ) The core of this prindple is that preventior
Cooperation and Development (OECD) [ IAZAEGORS SXERIESA SHEes i i eyl - * s better than remediation. It requires gov
countries to non — OECD countrles. There- |0 i1 n sancelled or refused e e . smments and the International communits
after, it was contended that the 1994 deci- 7 A : i lon to be forward looking and take preventivi
sion was not legally binding unless it bre- actions to prevent damage tu the environ
came a part of the Basel Convention through ment. Where there is a reasonable foresee
amendment- . ability of environmental har, cost effectiv
In 1995, a second decision to amend the measures must be taken to tackle it rathe
Convention was also passed by a consensus than relying on scientific proof or allowiny
of the Basel Conventlon parties. Annex VIU the-harm to occur before taking actions.
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lkely to have a significant impact on th
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