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Coastal erosion, pushing
the frontiers of remedies (2)

Dr Lanre Fagbohun, associate professor, Faculty of Law, Lagos State University, our
guest coloumnist, takes a critical look at the causes and effects of coastal erosion on
national development. He proposes a workable legal framework for protecting the
environment against the danger and possible hazards of coastal erosion.

ACK to the logal framework, we must
Badmﬂ that sur world is & political term-
tory and notwithstanding the rhetoric of
“global guardianship in the maintenance of the
ohal commans”, the mﬂiry of it ks that {he
Euundmirs that mark the different termtones
ist. This in view, the territarial sovereignty
cach mation enjoys is coexiensive with ils geo-
grap]ﬁcalbound—m{s,w!mdsupward through
its air traffie space and, in the case of the many
niations with coastal booders, extends across an

Exelusive Economic Zone (EEZ) running 200
nauticl miles seavward. The innplication of this

on efforts to use the Jaw in defending the envi-

" ronment is that thiere ane constraints i e way
a country’s internal behaviour to his envieon-
ment can be influenced,

In the words of Christopher Sione, if the out-
gide world wishes to influense a country’s in-
ternal behaviour 1o constmin deforestation for

; Je = its peoourse is limiled. Intemational
organizations can try o persuade a developd
country’s leader of the long berm iis 0
scale and pace of development which is envi-
rorwmantally disroptive.., Howiever, as long as
a mation is cheving its ovwn ingide, 1t is
nat, in the eves of inlemational ke, dnﬁr&aﬂy-
thing it can be sued over”, Consequently, ev-
ery nation can within its sovereign territory
exiorcise its own suthority on its enviroroment.

For obvinus reascns, we cannot in this article
discuss all mundcipal laws touching and con-
cemiing the coastal sone. Rather, our scope will
bz limited to some of those laws dealing with
the autharity under which human activibes that
can result in coastal erogion are presently be

ing ':a!:rmd m.:t.ﬂ
For Nigeria, the appropriate starting point is
the agmhcemimugf Elndr;r Soction 20 it is
provided that the state shall protect and im-
prove the environment and safeguand the wa-
ter, airand land, forest and wild life of Nigena,

W is ne specific neference in the Constitu-
Fieay tor Hhe peavers of the federal, state and local
governments to make Jaws with sespect to
ceastal erogion. The Constitution however
listed several pawers which when subjeciod Lo
curtain basic principles of interpretation are
Likely o confer substantial Federal authornty
with respect o masagement of the constal anes,

In relation o human activities tat may pe-
sult in coastal erosion, reference can be miade to
the. exclugive powers of the Federal Govern-
ertenat b degrislaste in respect of fishing and fishe
cricg, manitune shipping and navigation, and
water from such source as may be declared by
thie National Assembly to be sources aflecting
svoee than on state, Inall these and other cases,
fedaral w provails over state law in the event
of n‘,ml'.li:ct.u o

Apainst the above , il is pro L1 |
for dﬁscu.f.s sore of the relevant laws pﬂ\ﬂfﬁ'c
been made pursuant Lo the ehove powers.

MNavigable Waterways {Declarabon) Act

Under this law, certain fivers, creeks, lakes,
lageons and intra-coastal walerways speci-
fied amedier the Act were declared Federal navi
gable waterways, The primary purpese of
thae Jaw was toensure that no persan; firm,
skate or corpoeration con obstruct @ declared
walerway, take sand, gravel or stone from
any declared waterway, erect permanent
structures within the right of way, or divert
water from a declared watenway without the
consent of the Inland Waterways Department
and the approval of the Minister.

C uentiy, the managemient direction and
contenl of the navigable waterways were vested
in the Minister,

Laudable as the provisions of this Act would
sevem o b, past practice sug conain weak
finks. First; while we can projess'a chasacteris-
e such as structured policy co-ordination as
Tikely te lead to effectivenuss, the major bane
of palicies in Nigeria has atways bren political
inslability. Secasd, laves of this natune ane kalfs
Tresirtesd ineasunes In e protechion of e envis
ranmment becstise e 11:":mm}' fetug and aoen-
taticn mmost Grws of those spheanenting them
is Do bo use the Liws b generate mongy and
wic evnoenie growth, From Hme o ime pos
ks e given bo thede wivo oanaffond itat b
expeniie of g environment.

The above in view, not erly must we soek a
stable polity that will afford us stable policies,
we must’ further devélop educational

rarmumes it will sensitize functionaries whao

i cber “commons i tmest of the envinoomdn-
tal and ical imperatives of their roles.

River Basins Development Authority

Pursuant to 1o ]1’01' thi above Act, the
Federal Government established cleven River
Basin Developmwnt Authorities. One of their
functicns others is to undertake com-
pr%hcnsivn development of !gotm.'!a:e and
i l:.lElﬂ:Lnﬂ WA leT TesOiLRCes oD trpurpose
usa with particalar emphasis on Lhelpmm
of irrigation infrastrachire, the control of Aoods
and erosion, and for waler-shed 1A
The chservation eartier made in rog of the
Mavigable Walerways (Declaration) Act also
ol :Em.mlal al:lliiﬁe.\.ru our lack c]tf ad-
equale scentific lnchnnrnjpm!' ko]
h?m.- resulted in our inability to fmnu.ln‘bm
kind of environmental measures abave envis-

aped.
tEn\.ri:ﬂ:»u'ln‘l.e.rul.'nl Impact Assessment Act

Viewed against the backdrop that the usual
causes of artificial coastal crosion [2s against
nmatural coastal erosion) are those human sc-
tivities which alier the ratural topography or

ton of the coastalance, perhaps the most
prolific legislation in the management of the
problem is the Environmental Impact Assess-
mient Act.

As defined by the TR Depariment of the
Envircnncat, an ELA “is essentzally a tochniguee
for drawing topether, in a systematic way, ex-
pert qualilative assessmeni of a project’s envi-
rormaentsl elfeets, and presenting the resulls in
2wy which enables the importance of the pre-
dicted effocts, and e soope for medi 1:\}‘, of
miligating them o be properly evaluated by
the relevant decision-making body before a
decision ks given.  Environmiental assessment
teehniquics can help bowl: developess and pub-
He authortics with environmental respons:bili-
ties 1o identify likely effects at an early stage,
and i o improve the gquality project plan-
ning and decision-making.

Appropriately employed, EIA 15 3 key inte-
grative clement in environmental protection
policy. It is not to be regarded as a proceduse
for proventing actions with significant enviren-
meral impact from being implemented, rather,
the aim i5 to ensiane that actions ase authorised
in- the full kowledge of thelr enviconmental
ConEsUenoEs.

Regrettably; the aim of ElA are no! baing
achieved in Nigerdn, As hos bom noted, devel
oping countries (like Nigera) ane not in ke
tne sereeof it having U benefit of FIA The
reasons for these an: many and may be brefly
highlighted as follows:

= ithene is a fack of teived human resources
and of firancial resources and this often leads
13 the preparation of inadequate and frrelevant
ElA ruports;

& the orpanizations neponsble for EIA are
frequently lacking in status and political dout
assd working i @ culbune whene abeeswee of in-
formmalion sharing considerably reduces thir
influence;

* the top=down natune of ELA neguirerents
i’“ man{l ac;]l;]ﬁop%mnntﬁrs is such that it

Tequen! s la grant-abded projoects.
[nELher i)r’tmn:es, &n‘-;' .:u{;:-rut in place pusely
to satisly U development assistance pequind-
mgnt of donor agencies;

* the gver-fong and descriptive ELA reponis
are irst s oo techrical Tor public partice

ticm.  The result of this, tegether with the
ok af a culhuee of paricdpation and v Tevels
of litercy is that the requisite foedback knowl-
edee is never e, In abesctioe of this “con-
sultation and padicipation’ the ElA is mean-

ingless;

+ the result of the several leopholss in stae-
utes by virtwe of which mandatory ELA pro-
cesses can be evaded is that many ackivities
which have the potential In cause emfironmens

tal dn:ruﬁe Eo rouph unconsidered;

. ares'u‘niél-iy matvated bo justify 2
decision (usually. to develop) which has been
ma are ooly concemned with rermedial
measurcs. Rarcly y consider alternative
courses of action at an warly stage of the project

ing cycle in order Wo'cheese the most en-
vironmentally favourable.

Varipus means of addressing the above diffi-
aulties have also been suggested

» there should be a focus on capadity build-
ing and training to create local centres of ElA
expertise. The personnel should also be ad-
equately motivated:

* gfforts should be made o employ method-
oloyies appropriate to conditions in develop-
ing sounines to ensure that the reports are not
tod academic, bunsaucratic machanistsc and vo-
Beminous:

= data petricval and monagement systems
should be improved while inter-ministecial
and for inter-institutional relationship should
be harmonized such that they stop secing one
wﬁﬁmwmﬁVm the El hould

- dcipation in A prrowess shay

effectively encovraped;

* fnally, the review stage of the ELA provess
showld be propurly incorposabid.

Water Resources Act

This & another very important instoument in
the ction of the waters of Migesda, Pumu-
ant to Section 1 (1jof the Act, the right to the use
and control of all surface and groundwater and
of all water in any water-<ourse affecting mone
than cmve skate as described fn the schedule to
the Act together with the bed and banks theeod,
are vested in the federal government for the
following purposes:

» promoling the optimum planning, devel-
oping and use of MNigeria's water resournces;

* evsuringg the ao-ordination of such dctivitics
& ane lkely to inflecnce the quality, quantity,
distrbution, uwse and mm.-lgc?uﬂt cf wates;

* encuring the applicationof appropriabe stan-
danisanzﬁgmniqm for the investization, use,
control, profection, management and admins-
tratvon of water resources; and

+ facilitating technical asststance and reha-
bilitation for water su

P;Itilﬁ._ :
By virmue of Section’ 3, acquisition for rights

to ise or take waler are to be in accordance
with the provision of the Act and the regula-
HhoaE o pu.rsm.nlﬂl;ﬂew_ —

Merely looking al urpose aber
Resourdes Act a5 above u‘::lim:d under Section
1 {1). wecan conclude that all inferest i repre-
sented. A closer and more critical Jook at Sece
tion 1 (1) would reveal, however, that issues
relating lo development as a motif has bean
given priosity over envirommental objective
whichis placdd adistant thisd. Thisis anything
but Ennooent.

Furthermore, it is observable that nowhere
in the Water Resourges Act was direct provi-
shon made for local public officials to play roles
in the identification of critical environmental

roblems ansing from or that may arise from

grant of Beense under the Act The effect of
this s that vigilance and pn:‘_?ur monitoring
cannot be assuned. In this regand, other than the
wague reference under Sechon 3 (vi) to “co-or
dinatien of all detatied planning for the inves-
tgation, use” e, it is worth noting that the
iz in relation to administration of the

Act is ol any way made open to e public
ere is thus, ro way by which ordinary citi-
e cin bocome adtive agents of change in the
prometion of an envircnmentally planned die

“The coastal states have their sovereign rights and jursdiclion preserved for the
purposeof exploring and exploiting, conserving and managing the natural resources
whether living or non-living, of the sea-bed, and subsoil and the super adjacent wa-
ters, and with regard to other activities for the economic exploitation and exploration
of thezone, such asthe production of energy from water current and winds. They are

however enjoined in their enjoyment of these rights to have due regard tothe rights. |

cand dulies afutherstates’ - .-,

*Fagbahun
velopment. This clearly is one of e vital ele-
ments of uine environmental reforms.

At the plobal level, international faw is rot

activated until something a nation ar foreign
national does st-.'ee;ﬁ; across her boundaries o
create damaging effects in another country. [n

these cireumstances, there is a consensus, at least
it is universally verbalized that the injured
neighbour has grounds for diplomatic and le-
redress. Such invasion of another’s terri-
can ocour for instance where a coastal state
alters he own shoreline to peotect her property.
The resolution of disputes of this nature is be-
nd any single nation’s ordinary motivation
and compelence. [t practically necessitate a
multi-national go=o ted effort.

An intemational instrument that has proved
ueful in thes regard is the United Nations Con-
vention on the Low of the As an inlernas
Horal statement of general gnnﬂ les and obli-
gations pegotiabed i detail by a rgie andd ey
resentative number of delegaies, it must be
titken b refloct the consensus of states on how
their relationships should be construad from
time to Hme.

For coastal stabes, one of the Key elemenls
almmed ot protecting theis rights is that contained
vnder At 21, Pursuant 1o this Acticle, 2 coastal
state may adopt laws and regulations in cone-
formdty with the provistons of the Conventicn
and odher rules of international law, relating to
innocent passage throwgh the territonal sea, and
among ethers bor the preservation of e enii-
ronmenss of the coastal state and the preven-
ton and reduction aod control of pollution
thereof. Itisexpectod that the coastal stabe shall
give due publicity of all such laws and regula-
tomis.

Again, wnder Artiche 54, in the exclusbve eco-
normic aone, thi coastal states have thar sover-
#ign rights and jurisdiction preserved for the
purpose of explaring and exploiting, conserv-
ing and mapaging the natural resources
whicther living or nen-living, of the sea-bed,
and subseil and the super adjacent walers, and
with regard to cilher activities foz the econamic
exploitation and exploration of the zone, such
as the pmdl.sc!imm energy fram waber curment
and winds. They :'meé'imww;.;renjamed in their
enioyment of these rights 1o bave due regard to
e rights and duties of cther states.

What is significant is that as there are Articles
conferring mghts and duties on coastal states.
Thiere are alsa Articles of the Comvention relat-
ing; to the enforcement of these rights and du-
s, For developing natoos, Bowever, the ma-
jor problent s always been bow o effectively
munitor such that ibean deduably be said thata
particular activity in coastal state A resulbed in
a particular effect in coastal state B The reason
usually adduced for this has always been Gawir
lack d{tmd:r.n.iczl know hew, This is why the
msue of scentific and technical assistance (o de-
veloping stales a5 addressed by Article 202
should be of extrene mterest, How we ensiare
that the geals of that Artide are achieved and
that it is made the necessary catalyst for pro-
meating awe ability o monitor those Traman ac-
Gvithes that destroy our comemon interest is the
crugial challenge.

In conclusion, coastal eresion as we have scen
can be caused by both notural and artificial
means. While we cannot stop but only seek
ways of managing that which ccour raturally, a
Tt e b fomse 00 steme that whidh oceur actiti-
cially as a neselt of buanan activities in dwooastal
areds, Luoking at the prevailing practices, the

. present pictunt of constal erodini in NMigeda is

that atot cans till be achicved by way of redorm
of vur Tawes (Concluded )



